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(202) 4a57-6000

FACSIMILE: (202} 457-E315 WRITER'S DIRECT DiAL

(202) 457-5282

July 6, 1995

URGENT LITIGATION MATTER
Via Telecopy

Peter Raack, Esq.

Assistant Regional Counsel

United States Environimental Protection Agency -
RegionlV . :

345 Courtland Street, N.E.

Atlanta, Georgia 30365

Re: - Carrier Air Conditioning Site, Collierville, TN
Dear Mr. Raack:

This telecopy letter transmits a copy of a lawsuit and motion for temporary restraining
order (TRO) served on Carrier this morning in Memphis by attorneys for the Norfolk and
Southern Railroad, which is the landowner adjoining the Collierville site to the north. A hearing
occurred this morning in the lawsuit, and a further hearing will occur tomorrow moming in state

- court in Tennessee. Please make this letter and its attachments a part of the administrative record
- about this site. '

My purpose in transmitting this material to you, as well as my telephone messages to you
of this afternoon, and my discussions with your immediate supervisor, Mr. Richard Leahy, Esq.,
is to provide formal notice to EPA of this lawsuit as may be required by § II. E. of the UAQ, and
to invoke the force majeure provision of the Unilateral Administrative Order (UAQ), § XXII1.B.
We discussed this further in the conference call with you, me, Carrier's Memphis counsel, Mr.
Roscoe Feild, and the Nerfolk Southern Railway Company's Memphis counsel, Mr. Gibson. As

 Mr. Gibson indicated in that call, his client has not checked into the superfund status of the site
and what the UAO requires. Nonetheless, a hearing will occur tomorrow which may-allow the
railroad to place Carrier in violation of the UAO.

_ As we had discussed carlier this year, Carrier had been approached by the City of
Collierville seeking access over Carrier's property for the purpose of unloading grave! and other
materials from the railroad siding on Carrier's property. This gravel and other material would be
used in major road construction activities south of Carrier's property, specifically the extension
of Nonconnah Boulevard. Carrier was agreeable to this arrangement, provided that the City
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would provide appropriate indemnities and assure that those operating on the property were
properly insured. The provisions of the UAO concerning insurance appear to give Carrier little
choice but to insist on such arrangements. UAO, § XXIlI, B. That language provides in

pertinent part that: ' ' ' '

No later than ten (10) days prior to commencing any Work at the Site
pursuant to this Order, Respondent shall secure, and shall maiptain until the fifth
anniversary of the issuance of the Certificale of Completion under this Order
comprehensive general liability and automobile insurance with limits of a least
one (1) million dollars, combined single limit. In addition, Reéspondent shall
submit to EPA a certification that its contractors and subcontractors have adequate
insurance coverage or have indemnification for liabilities for injuries or damages
to persons or property . . . .

The City proved unable to provide any indemnification, as apparently Tennessee law
precludes -a municipality from so doing. The ‘contractor for the gravel, Hill Brothers
Construction, was asked to provide it, but declined. The railroad was asked w0 provide it, but has
so far refused, even after Carrier's Memphis counsel explained that this was a superfund site and
told them about the UAQ.

As you will see, the railroad has now sued Carrier, contending that railroad's right of way
is 50 feet wider than Carrier's title deed and the other title records show. The railroad is seeking
a restraining order against Carrier, apparently 10 prevent Carricr from intcrfering with the -
offloading of crushed limestone and with its transport across property Carrier claims under
Carrier's deed. o

While this dispute would ordinarily be of no interest to EPA, the definition of this site is
apparently keyed to Carrier's title deed, not the railroad's claim. Thus, if the railroad prevails
tomorrow, and the state court grants it a temporary restraining order, Carricr may be placed in
the impossible situation of violating either the UAQ or the TRO, as the UAO may be read to
require Carrier to insist on certain insurance and indemnification, and tc take a number of other
steps outlined below, while the TRO apparently being sought by the railroad would forbid
Carrier from insisting on compliance with these conditions by the railroad, by Hill Brothers, and
by their employees, subcontractors, and so forth. Violation of either of these -- the UAO and the
‘TRO - will carry the threat of substantial penalties, up to $25,000 per day for the UAO and
contempt of court penalties for violations of the TRO. (By contrast, the railroad's gross revenue
is $2500 per day.) Under the circumstances, Carrier submits that if the TRO is granted
tomorrow, that such grant should serve as an event of force majeure 1o the extent the TRO's
provisiorn: conflict with those of the UAOQ.




2024876215 ¢ 441%

PATTON BOGGS, L.L.P.

Peter Raack, Esq.
July 6, 1995
Page 3

Carricr would suggest that the railroad's application for a TRO is in essence an cffort to
redraw the boundaries of this superfund site and to revise the terms of a unilateral administrative
order issued by EPA. Carrier submits that EPA should vigorously oppose that effort, becausc it
violates section 113(a) of CERCLA. '

As you well know, the listing of superfund sites like Collierville on the National
Pricrities List (NPL) is done pursuant to notice-and-comment rulemaking under section 105.
This site was placed on the NPL on February 21, 1990, 55 Fed. Reg. 6134, and is found in 40
C.F.R. Part 330, Appendix B.

Section 113(a) makes the U.S. Court of Appeals for the District of Columbia Circuit the
exclusive venue for review of superfund rules, including listings on the NPL like Collierville.
Thus, this effort to redraw the boundaries of the sitc and relieve part of the site of the UAO
provisions is brought in the wrong court. It is also untimely. Section 113(a) requires that
petitions for review be filed within 90 days of the promulgation of the rule, in this case final
listing. Thus, the deadline for review of the site boundaries was May 21, 1990, over five ycars
ago.

The application for a TRO may also be preciuded by section 113(h}), which forbids
preenforcement review of a Unilateral Administrative Order (UAO) except in very specific
circumstances. The UAO incorporates a general property description, apparently based on
Carrier's deed. By seeking to relieve the railroad of those restrictions in state court, the railroad
is evading Congress' clear command that UAQOs be reviewable only in federal court, and only in
limited circumstances where the United States has initiated an enforcement action. No
enforcement action has been brought here because Carrier has been properly performing the
UAO and the Statement of Work it commanded. EPA should not allow the railroad to evade this

- clear statutory command.

Carrier respectfully requests that the EPA Remedial Project Manager (RPM) determine
whether it is appropriate to issue a unilateral administrative crder 1o the Norfolk and Southern
Railroad, forbidding it from transporting materials across the property FPA has defined as the
Collierville site until the raiiroad complies fully with the insurance, indemnification, notice, and
other provisions of the UAO governing this site. In the alternative, Carrier respectfully requests
that any grant of the temporary restraining order (TRO) sought by the railroad be treated as an
event of force majeure relieving Carrier of conflicting obligations under the February 1993 UAO
to Carrier concerning this site.

Our preliminary review of the Carrier UAO suggests that the following requirements may
conflict with the temporary restraining order (TRO) being sought by the railroad:
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(1)  the railroad's unloading plan reportedly calls for significant excavation at the site.
The cleamp standard for trichloroethylene (TCE) at this site is 553 parts per billion. Before
excavation can occur on the site, testing of the soil is ordinarily required to assure that it is
clcaner than the cleanup standards mandate. 1f, however, the railroad goes forward with its plan, -
there is no indication that it has any intention of testing the soil appropriately, even though they

-will be excavating a significant area, up to three feet deep. and we believe as much as several
hundred feet long in order to make unloading directly from the railroad cars feasible. Carrier
seeks relief from this provision if the railroad obtains the TRO, as it will be impossible for
Carrier to control what the railroad is doing on the disputed property, even if Carrier is later
found to own it. .

(2)  The order has a detailed provision concerning off-site shipment of more than ten
cubic yards of hazardous substances, which would include soils contaminated at levels higher
than the cleanup standard of 553 ppb of TCE. UAO, § VIILK. These include written

“notification "prior to any off-site shipment of hazardous substances form the Site to an off-site
waste management facility," which may include stockpiling off-site as the railroad apparently
contemplates here. The prior writlen notification must be given both to the remedial project
manager and to the appropriate state authorities. Carrier seeks relief from this provision if the
railroad obtains the TRO, as Carrier will not be able to control what the railroad is doing, cven if
Carrier is later found to own the property.

3) The order contains detailed site access provisions, UAO, § XVIII, requiring
Carrier to allow EPA "and its authorized contractors . . . the authorily to enter and freely move
about all property at the site and off-site areas to which access is required to implement the
UAO.” As we discussed, the disputed property may include the access road to the City wells,
which are a critical portion of the remediation system.  In additicn, the north remediation area is
most easily reached by that access road. Obviously, Carrier will be unable to comply with this
access provision of the UAQ if the railroad succeeds in obtaining the TRO, even if Carrier is
later ruled to own the property the railroad now claims.

4) The order contains detailed insurance and indemnity provisions, UAQO, §

- XXIILB., which are at bottom the gist of this dispute, since the railroad refuses to indemnify and

it is unclear from our conference call with the railroad's attorney whether the contractor's policy

would satisfy the UAO's insurance requirements. Carrier asks to be rclieved of these UAQ

provisions if the TRO is granted insofar as these provisions pertain to the three years of
unloading stone contemplated by the railroad for this property.
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5 The order contains requirements for 60 days advance notice to EPA of a change in
ownership of the property. To the extent issuance of any TRO conflicts by adjudicating rights to
the property contrary to Carrier's deed, Carrier asks to be relleved of this obhgatlon

(6)  The order contains requirements for the reimbursement of EPA response cosis. To
the extent the railroad's actions here increase EPA's response -costs, for example by requiring
additional sampling, oversight, monitoring, or legal time, Carrier asks that Carrier be relieved of
such response costs and that EPA seek them directly from the Norfolk and Southern Railroad.
Moreover, if the railroad succeeds in its effort to obtain title to this portion of the site for this
profit-making venture, Carrier asks that EPA seck a proportionate share of response costs from
the Norfolk and Southern Railroad, after first crediting Carrier's-compliance expenditures on the
cleanup against Carrier's proportionate share of obligations at the site. As Carrier has already
spent millions of dollars on this cleanup, Carrier expects that the railroad would be responsible
for the bulk of EPA's response costs if they succeed in obtaining this property, particularly after
they have been repeatedly advised of its status as a superfund site undergoing remediation.

(7) Section XX.A. of the UAO requires Carrier to ensure EPA the right to inspect all
documents and information "relating to activities at the site." Carrier will be unable 1o comply
with this provision insofar as the contractor is involved here, unlcss it separately agrees to
comply. Similarly, section XXI concerning record preservation for ten years beyond completion
of the remedial work is one Carrier cannot comply with respect to records "relating to the
activities at the sitc” with respect to the railroad and these contractors.

(8) Scction XVLD. of the UAO requires Carrier to assure and certify thai contracts
coucerning the property entered into by other parties, such as the railroad and Hill Brothers
Construction Company, contain prowswns stating that they will comply with all applicable laws
and regulations. -

As a review of these provisions indicates, there are many unanswered guestions about the
railroad's activities, questions which should raise serious concerns for EPA. As we discussed, I
will let you know about the outcome of the hearing. Given the short notice, I understand that
EPA cannot send anyone to the hearing, but the Agency may wish to exercise its administrative
‘powers with respect to both the railroad and its contractor to assure that there is no interference
with the ongoing cleanup work, and no threat to the remediation equipment, monitoring wells,
and so forth.

I hope tlus information is helpful to you. Please call if you have questxons or if I can
clarify any aspect of this letter. -
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Sincerely,
Russell V. Randle |
Counsel for Carrier Corporation

RVR _

Attachment

cc:  Ms. Beth Brown
Remedial Project Manager, EPA Region 1V

Lorna McClusky, Esq.
Memphis'Counsel for Carrier

.Ralph T. GleOfl Esq
Memphls Counsel for Norfolk & Southern Rallway Compa.ny
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IN THE CHANCERY COURT OF SHELBY COUNTY, TENNESSEE

. NORFOLK SOUTHERN RAILWAY COMPANY,

.2 e

V3.
CARRILER COR'POR.ATION_,_ - E _ E I L: : E: D
Defendant. . -
| _ VYL Og B9S
COMPLAINT FOR INJUNCTIVE RELIEF AND WM 8NEY DAMAGES
. ) . ca u- X’

o~ Ty o o

" TO THE HONORABLE CHANCELLORS OF THE CHANCERY COURT OF Tl l[:
THIRTIETH JUDICIAL DISTRICT AT MEMPHIS:

1. Plamuff Norfolk Southern Railway Compaty, is a Vifblﬂla Corporntlon :

authorized to do busmcss in Tcnncssw

2. Dcf‘cndant Carrier Corporatlon is a Delaware Corporauon autho;—m:d to
1
- do business in Tenncssec . g f” AP -'..I

3. Pursuant to Acts of Tencssce, 1845-46, Ch. 122, p. 266, lenhﬂ"s : A

| predcccssor in Interest, the Memplus and Charleston Railroad Company, was glven a charter pght
of way for any lands needcd For railroad purposcs , ', ' ?. Y
4. The wxdth of‘ the prcsumptive nght of wry by cham-r is 200 fcet 100 fcct R
on mthor side of track center.
s. | On February 26, 1898, the Memphis and Charleston Railroad Company
conveyed ail of its rights, title and lcgal intcrests in its property to Southern Ra:!way Company .
{now Norfolk Southcrn Railway Company), Including its charter right of way. \
6.  Defendant owns propcrty ad,accnt to and within & portion of Plamlln‘sl
chartcr right of way located in Colhemlle, Tenncssee. _ _
- 7. A spur track wnhm Plamuﬂ's nght of way crosses Defcndant 5 propeny
8, | Plaintiff h assa conlrﬂct with a third party, Hill Bros., whcruby Plaintift wm
.transpo_ri éi_ushcd limestone for Hill Bros. from Bast Teanessce to Collierville. Contingent upon
.the agreemcent is the third party's ﬁght to unioad the émsh_cd_ limestone on » ponibn of the spur

track within Plaintiff's right of way. Otherwise, Hill Bros. will use a different carrier.

9. . Defondant is under the mistaken belief that PlaintifTs right of way.is b.y-,.
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deed which extends for only $0 feet on each side of rack center rather than 100 feet, According_

to lermﬁ’s records, however, no such deed exists and the chaitar presumption controls

10.  The portion of the spur track to be used for unloa.dmg is looated about 75
fest from track center. Because Defendant befieves that portion of the spur traolc ls boyond

| Plamuﬁ‘s nght of way, Defendant has demanded hf'onsmg fees ard indemnity &greemems ﬂ'om

- both lennﬂ'md Hill Bros. Defendant has made these dcmands in writing to bath Hnll Bros md -

Plaintiff.
11, . Because the spur track is located on Plaintif’s right ot‘ \\ny and’ the

imended use of it is for rallroad purposes, however, Defendant has no legal right t0 demand -

" licensing fees and Indemnity agreements from Plammf or Hill Bros., end nerithcr wlshes to emer

 into such agreements with Defendant. Hill Bros. is currently using & different canier unless md : f__ .

, untd this dispute is resolved in Plaintiffs favor.

COUNT ONE

12 . The allegations contained in pacagraphs | through 11 of the complamt are "

hereby incorporated by reference into this count one,

13.  Defondant bas committed the unlawfut act of slander Q;f:'t'itl_e.tb PlaumEs .

right of way for the following reasons:

(a) Plaintiff owns the charter right of way over tho propenv ln quest:ou

(b) Defendant has published false statements about Plamtnﬂ.’s rlght of W!Y. ;

interest o Hm:Bro_s_

(¢} Defendant hag acted maliciously in anempﬂng to extract hcensmg fees _;

. and indemnity agreernents from Plaintiff end Hill Bros.; and

1

(d) Defendant's false statements have caused Plaintiff | pecunmry |ou nnd ;

- will commue to cause Plaintiff pecumary loss.
14.  IfDefondans is allowed to continue slandering Plamt:ﬁ‘s nght of way

interest, Plaintiff will suffer irreparable harm, Plaintiff'is therefore entitled to lnjuncttve relief

against Defendant, enjoining Defendant from committing further acts of slander of !ltle to : o .

‘Plaintiff's property interest.
15.  Plaintiffis further entitled (o dumages against Dcfmd_é_ni. mludmg '. s




expenses of litigation, for slander of tille. ’

16.  The allegations comained in paragraphs 1 through 11 of the é"_’:i“}_)l&i_ﬂt_ we :

- heseby incorporated by reference it this count two.

17.  Defendant has commmed the unlawfll act of torticus xmerforence wnh |
business rdauons for the following reasons: _ ' . ' E .
() Plamuﬂ‘expecu to entef into a bLsmeu relmlomhnp with Hm Bms
(b) Defendant has knowledge of the expected bus'qeas retaﬂonshxp ; __
betwecen Hill Bros. and Plamﬂﬁ‘ '_ L |
(o) Defendant is intemnonally Interfering with the cxpv;étud hl?t@ghip'
- betwesn Hill Bros. and Plaintiff, and . , :. ': s ,
(d) Defendants interference has caused harm and damaga fo Pln.muﬁ' und
will cause harm and demage to PlaintifY in the future if such interference oontmues, _ : :
18.  Plalntiffis entitled to injunciive refief against Defendat ftom commumg to
interfere with Plaintiffs business relationship with HGill Bros. L o _
19, Defendant is liable to Plaintiff for dameges to P!amuﬁ‘. mclumng lmy,uon B
expenses, for Defeadant's Enter&reme with the business rdatmnshp between Plamttﬁ‘ und H:ll "
Bros. . o
. WHEREFORE, Plaintiff prays that '_: o L
1. The Court enter a temporary restraining order and a remporary injunctlon .
enjoining Defendant from ﬂmher slandering Plamdﬂ‘s property lnterest in the praperty m qucatmn
and interfering with the business elatonship between P end il Bros pcnding 3 fun '
hearing on thcmmer o
2. After & full hearing, the Caurt permanently enjoin Defendsm t’rom slnndedn;
Plaintiff's title to the property in quemon and interfering with the business relmonshlp between -_ '
Plamhﬂ' nhd Dcfcndam ’ _
3. The Court award Plaintiffits damages, including litigarion gxpmwg' !Bﬂm e
. pefendant for the harm Pleintiff has suffered from Defendant’s acts of dand_e_r o{lflapnhf?a mlg k
3
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and tottious interference wuh busmess relations;

~4. The Court grent Plamuf? such sddmona! relief to which: it is entitled.

EVERETT B. GIBSON LAW FIRM
- 950 Morgan Keegan Tower
' $0 North Frons Street
Memphis, Teanegsce 38103
(901) 576-8211

o Pk d Jlon

P.alph . Gibson

VERIFICATION

G. H. Mercier, after first being duly sworm, states that she has read the complaint

and the facts stated in the complaint are true and correct to the best of her knowledge and belief.

Q.H. Merd%

Agent Terminal Control and Train
Master for Norfolk Southern
Railway Company

. «
Sworm to and subscribed bofore me this _&”_ day of July, 1995,

: -
/\% fg;ﬁz@, '
Notary\Public e

I-p .
- My commission explres@lfmwzg o 1799

TEMPORARY RESTRAINING ORDER

Vpon Plaintif's posting of a bond in the amount of Defendant is hereby

- enjoined from committing any of the ncts of siander of title or torticus interference with business

relations allegad in the complaint pending a full hearing on the maiter.

Chancellor

Dated:
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. TO THE CLERK AND MASTER:

Upon Plaintiffs posting of bond in the amount of issue the fore epaing

termporary restraining order and et a full hearing on the mattes for the (_;hfb_f

L1998,

Chancellor -

Dated:

INE4LTOSAL el




